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U.S. Customs Service 


Treasury Decistons 


(T.D. 85-96) 


Foreign Currencies—Daily Rates for Countries not-on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
May 1, 1985 
May 2, 1985 .007189 
May 3, 1985 
Israel shekel: 
May 1-3, 1985 N/A 
South Korea won: 
May 1, 1985 .001152 
May 2, 1985 .001151 
May 3, 1985 .001150 
Taiwan N.T. dollar: 
May 1, 1985 .025038 
May 2-3, 1985 .025050 


(LIQ-03-01 S:COM CIE) 


Dated: May 3, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 
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(T.D. 85-97) 


Foreign Currencies—Daily Rates for Countries not on Quarterly 
List 
The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
May 6, 1985 $0.007067 
May 7, 1985 .007110 
.007117 
.007220 
May 10, 1985 .007273 
Israel shekel: 
May 6-10, 1985 N/A 
South Korea won: 
.001149 
.001147 
May 8-9, 1985 .001148 


May 10, 1985 .001149 
Taiwan N.T. dollar: 

May 6, 1985 .025025 

May 7, 1985 .025019 

.025019 

.025025 

May 10, 1985 .025031 


(LIQ-03-01 S:COM CIE) 


Dated: May 10, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-98) 
Foreign Currencies—Daily Rates for Countries not on Quarterly 
List 
The Federal Reserve Bank of New York, pursuant to section 


522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
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The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
May 13, 1985 


May 16, 1985 
May 17, 1985 
Israel shekel: 
May 13-17, 1985 
South Korea won: 
May 13, 1985 
May 14-15, 1985 .001150 
May 16, 1985 .001149 
May 17, 1985 .001148 
Taiwan N.T. dollar: 
.025019 
May 14-15, 1985 .025025 
May 16, 1985 .025031 
May 17, 1985 .025044 


(LIQ-03-01 S:COM CIE) 


Dated: May 17, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-99) 


Foreign Currencies—Daily Rates for Countries not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
May 20, 1985 $0.007452 
May 21, 1985 
May 22, 1985 
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May 23, 1985 .007326 
.007313 
Israel shekel: 
May 20-24, 1985 N/A 
South Korea won: 
.001148 
.001149 
.001148 
.001146 
001145 
Taiwan N.T. dollar: 
May 20, 1985 .025056 
May 21, 1985 .025075 
May 22, 1985 .025075 
May 23, 1985 .025100 
May 24, 1985 025113 


(LIQ-03-01 S:COM CIE) 


Dated: May 24, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-100) 


Foreign Currencies—Daily Rates for Countries not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C.). 

Monday, May 27, 1985, Federal holiday. 


Greece drachma: 
May 28, 1985 $0.007283 
May 29, 1985 .007358 
May 30, 1985 .007348 
May 31, 1985 .007394 
Israel shekel: 
May 27-31, 1985 N/A 
South Korea won: 
May 28, 1985 .001146 
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May 29, 1985 001144 
May 30, 1985 .001145 
May 31, 1985 .001145 
Taiwan N.T. dollar: 

May 28, 1985 .025126 
May 29, 1985 .025119 
May 30, 1985 .025107 
May 31, 1985 


(LIQ-03-01 S:COM CIE) 
Dated: May 31, 1985. 


Chief, 
Customs Information Exchange. 


(T.D. 85-101) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 


York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-55 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Brazil cruzeiro: 

May 1-2, 1985 

May 3, 1985 $0.000199 
Sri Lanka rupee: 

May 2, 1985 
Thailand baht: 

May 2, 1985 


(LIQ-03-01 S:COM: CIE) 


Dated: May 3, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 
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(T.D. 85-102) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-55 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Brazil cruzeiro: 
$0.000198 
.000197 
.000196 
.000195 
Portugal escudo: 
May 6-7, 1985 005435 
Sri Lanka rupee: 
May 6, 1985 N/A 
Thailand baht: 
May 6, 1985 N/A 


(LIQ-03-01 S:COM CIE) 


Dated: May 10, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-103) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-55 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 





Brazil cruzeiro: 
May 13, 1985 
May 14, 1985 
May 15-16, 1985 
May 17, 1985 

Denmark krone: 
May 14, 1985 

Sri Lanka rupee: 
May 13, 1985 

Thailand baht: 
May 13, 1985 


(LIQ-03-01 S:COM CIE) 


Dated: May 17, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 85-104) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-55 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Brazil cruzeiro: 
May 20, 1985 $0.000190 
May 21, 1985 .000189 
May 22, 1985 .000188 
May 23-24, 1985 .000187 


(LIQ-03-01 S:COM CIE) 


Dated: May 24, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 
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(T.D. 85-105) 
Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-55 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 

Monday, May 27, 1985, Federal holiday. 


Brazil cruzeiro: 
May 28, 1985 $0.000185 
May 29, 1985 .000184 
May 30, 1985 .000183 
May 31, 1985 .000182 
Mexico peso: 
May 28, 1985 .003846 
May 29, 1985 .003717 
May 30, 1985 .003623 
May 31, 1985 .003559 
United Kingdom pound: 
May 31, 1985 


(LIQ-03-01 S:COM CIE) 
Dated: May 31, 1985. 
ANGELA DEGAETANO, 
Chief, 


Customs Information Exchange. 
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(T.D. 85-106) 


Synopses of Drawback Decisions 


The following are synopses of drawback rates issued March 27, 
1985, to May 24, 1985, inclusive, pursuant to Subpart C, Part 191, 
Customs Regulations; and 4 approvals under T.C. 84-49. 

In the synopses below are listed for each drawback rate approved 
under 19 U.S.C. 1313(b), the name of the company, the specified ar- 
ticles on which drawback is authorized, the merchandise which will 
be used to manufacture or produce these articles, the factories 
where the work will be accomplished, the date the statement was 
signed, the basis for determining payment, the Regional Commis- 
sioner to whom the rate was forwarded, and the date on which it 
was forwarded. 

(DRA-1-09) 
Dated: June 10, 1985. 


File: 218004. 
GrorGE C. STEUART 
(For Edward B. Gable, Jr., Director, 
Carriers, Drawback and Bonds Division). 


(A) Company: GNB Batteries, Inc. 

Articles: Lead oxide; antimonial lead; calcium lead; pig lead 

Merchandise: Pig lead; metallic antimony 

Factories: Los Angeles, CA; Frisco, TX; St. Paul, MN 

Statement signed: November 1, 1984 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: New York, 
April 18, 1985 

Revokes: T.D. 84-208-K 


(B) Company: Great Lakes Chemical Corporation 

Articles: Decabromodiphenyloxide and calcium bromide 

Merchandise: Diphenyloxide and formic acid 

Factory: El Dorado, AR 

Statement signed: October 11, 1984 

Basis of claim: Used in, with distribution to the products obtained 
in accordance with their relative values at the time of separation 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
April 12, 1985 


(C) Company: Great Lakes Chemical Corporation 

Articles: Bromine, ethylene dibromide, tetrabromobisphenol A, 
methyl bromide 

Merchandise: Chlorine 

Factory: El Dorado, AR 

Statement signed: October 11, 1984 
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Basis of claim: Used in, for bromine and ethylene dibromide; for te- 
trabromobisphenol A and methyl! bromide, used in, with distribu- 
tion to the products obtained in accordance with their relative 
values at the-time of separation 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
April 19, 1985 


(D) Company: Hardwicke Chemical Company 

Articles: Meta-phenoxybenzyl alcohol; meta-phenoxybenzaldehyde, 
and meta-phenoxybenzaldehyde cyanohydrin 

Merchandise: Meta-cresol, potassium hydroxide and monochloro- 
benzene 

Factories: Elgin, SC, and factories under T.D. 81-181 

Statement signed: December 21, 1984 

Basis of claim: Used in, with distribution to the products obtained 
in accordance with their relative values at the time of separation 

Rate forwarded to Regional Commissioners of Customs: Miami and 
Boston (Baltimore Liquidation), April 24, 1985 

Revokes: T.D. 83-259-K 


(E) Company: Ladish Malting Co. 

Articles: Cleaned barley malt 

Merchandise: Raw malting barley 

Factories: Jefferson Junction, WI; Spiritwood, ND 


Statement signed: January 16, 1985 

Basis of claim: Used in, less valuable waste 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
April 17, 1985 


(F) Company: Michigan Sugar Company 

Articles: Hard refined sugar in various forms 

Merchandise: Raw sugar, 93 degrees polarization or above 

Factories: Caro, Carrollton, Croswell, and Sebewaing, MI 

Statement signed: February 27, 1985 

Basis of claim: Used in, with distribution to the products obtained 
in accordance with their relative values at the time of separation 

Rate forwarded to Regional Commissioner of Customs: Miami, 
March 27, 1985 


(G) Company: Mobil Oil Corporation 

Articles: Polyethylene resin pellets in pre-measured working units 

Merchandise: Polyethylene resin pellets 

Factories: Covington, GA; Jacksonville, IL; Macedon, NY; Temple, 
TX; Washington, NJ; and Woodland, CA 

Statement signed: September 26, 1984 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: New York, 
April 15, 1985 
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(H) Company: Mobil Oil Corporation 

Articles: Polyethylene resin pellets 

Merchandise: Polyethylene resin granules 

Factories: Covington, GA; Jacksonville, IL; Macedon, NY; Temple, 
TX; Washington, NJ; Woodland, CA; and Beaumont, TX 

Statement signed: October 2, 1984 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: New York, 
April 15, 1985 


(I) Company: Monsanto Co. 

Articles: Santicizer® 367 (Di-n-hexyl-adipate) 

Merchandise: N-hexanol 

Factory: Boston, MA 

Statement signed: February 14, 1985 

Basis of claim: Used in 

Rate forwarded to Regional Commissioners of Customs: New York 
and Chicago, April 22, 1985 


(J) Company: The Outdoor Footwear Company 

Articles: Footwear 

Merchandise: Leather shoe uppers; bovine upper leather, split, 
grained, and finished; bovine upper leather, partly finished, not 
split or grained; brass eyelets 


Factory: Isabela, PR 

Statement signed: March 20, 1985 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: Boston, 
April 23, 1985 


(K) Company: Pem All Fire Extinguisher Corp. 

Articles: Head assemblies; fire extinguishers 

Merchandise: Halon gas; steel cylinders; valve bodies 

Factory: Cranford, NJ 

Statement signed: October 26, 1984 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: New York, 
April 23, 1985 


(L) Company: Shell Oil Company, Shell Chemical Company Divi- 
sion 

Articles: Polybutylene 

Merchandise: Butene 1 

Factory: Hahnville, LA 

Statement signed: January 3, 1985 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: Houston, 
April 17, 1985 
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(M) Company: The Stackpole Corporation 

Articles: Hard ferrites; soft ferrites 

Merchandise: Barium carbonate, technical; strontium carbonate, 
technical; red iron oxide, technical 

Factories: St. Mary’s and Kane, PA 

Statement signed: February 1, 1985 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
April 12, 1985 


(N) Company: Ti-Caro, Inc. 

Articles: Core spun sewing thread 

Merchandise: Polyester filament 

Factory: Gastonia, NC 

Statement signed: March 15, 1985 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: Miami, 
April 4, 1985 


(O) Company: Titanium Metals Corporation of America, Timet Di- 
vision 

Articles: Finished titanium and titanium alloy mill products 

Merchandise: Pure titanium and titanium alloy ingots, billets, bars, 
sheet, coil, strip and tubing 

Factories: Toronto, OH; Henderson, NV 

Statement signed: January 23, 1985 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: New York, 
May 23, 1985 

Revokes: T.D. 68-101-W 


(P) Company: Uniroyal, Inc. 

Articles: Ensolite 

Merchandise: Chemicals; PVC resins; plasticizers—all identified by 
code numbers related to detailed specifications 

Factories: Mishawaka, IN; Stoughton, WI: Redlands, CA 

Statement signed: February 14, 1985 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: New York, 
April 11, 1985 


(Q) Company: United States Steel Corporation, USS Chemicals Di- 
vision 

Articles: Polypropylene pellets 

Merchandise: Titanium-based stereospecific catalysts, three types 

Factory: LaPorte, TX 

Statement signed: March 4, 1985 

Basis of claim: Used in, with distribution to the products obtained 
in accordance with their relative values at the time of separation 
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Rate forwarded to Regional Commissioner of Customs: Houston, 
May 16, 1985 


(R) Company: Union Carbide Corporation 

Articles: Ferrovanadium; nitrovan; carvan 

Merchandise: Modified vanadium oxide; vanadium pentoxide 

Factory: Niagara Falls, NY 

Statement signed: January 15, 1985 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: New York, 
April 17, 1985 


(S) Company: Union Carbide Corporation 

Articles: Vinyl acetate; acetic esters (butyl acetate; isobutyl acetate; 
isopropyl acetate; primary amyl acetate; bropy! acetate) 

Merchandise: Acetic acid, pure, 99.8% min 

Factory: Texas City, TX 

Statement signed: May 2, 1985 

Basis of claim: For vinyl acetate, used in, with distribution to the 
products obtained in accordance with their relative values at the 
time of separation; for acetic esters, used in 

Rate forwarded to Regional Commissioner of Customs: New York, 
May 24, 1985 


(T) Company: Union Carbide Corporation 

Articles: Vanadium aluminum 

Merchandise: Vanadium pentoxide; modified vanadium oxide 

Factory: Niagara Falls, NY 

Statement signed: January 15, 1985 

Basis of claim: Used in, less valuable waste 

Rate forwarded to Regional Commissioner of Customs: New York, 
April 17, 1985 


(U) Company: Union Carbide Corporation 

Articles: Cellosolve® acetate 

Merchandise: Acetic acid 99.5% min.—99.7% max. 

Factories: Texas City and Port Lavaca, TX 

Statement signed: May 2, 1985 

Basis of claim: Used in, with distribution to the products obtained 
in accordance with their relative values at the time of separation 

Rate forwarded to Regional Commissioner of Customs: New York, 
May 24, 1985 


(V) Company: Velsicol Chemical Corporation 
Articles: Hexachlorocyclopentadiene, technical 
Merchandise: Dicyclopentadiene 

Factory: Memphis, TN 

Statement signed: January 25, 1985 
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Basis of claim: Used in, with distribution to the products obtained 
in accordance with their relative values at the time of separation 

Rate forwarded to Regional Commissioner of Customs: Houston, 
May 16, 1985 


Approvals under T.D. 84-49 


(1) Company: American Petrofina Company of Texas 

Articles: Distillate and residual oils 

Merchandise: Crude petroleum and petroleum derivatives 

Factory: Port Arthur, TX 

Statement signed: January 17, 1985 

Basis of claim: As provided in the drawback rate contained in T.D. 
84-49 

Rate forwarded to Regional Commissioner of Customs: Houston, 
May 14, 1985 


(2) Company: Amoco Oil Company (Maryland) 

Articles: Petroleum products 

Merchandise: Crude petroleum and petroleum derivatives 

Factories: Casper, WY; Mandan, ND; Salt Lake City, UT; Savan- 
nah, GA; Texas City, TX; Whiting, IN; Yorktown, VA 

Statement signed: April 2, 1985 

— of claim: As provided in the drawback rate contained in T.D. 

-49 

Rate forwarded to Regional Commissioners of Customs: Chicago 
and Houston, April 29, 1985 

Revokes: T.D. 83-15-1 


(3) Company: Golden West Refining Company 

Articles: Petroleum products 

Merchandise: Crude petroleum and petroleum derivatives 

Factory: Santa Fe Springs, CA 

Statement signed: March 18, 1985 

yee of claim: As provided in the drawback rate contained in T.D. 

-49 

Rate forwarded to Regional Commissioner of Customs: Houston, 

April 22, 1985 


(4) Company: The Standard Oil Company (Ohio) 

Articles: Petroleum and petrochemical products 

Merchandise: Crude petroleum and petroleum derivatives 

Factories: Lima and Toledo, OH; Belle Chase, LA; Marcus Hook, 
PA 

Statement signed: May 1, 1985 

Basis of claim: As provided in the drawback rate contained in T.D. 
84-49 

Rate forwarded to Regional Commissioner of Customs: Houston, 
May 24, 1985 

Revokes: T.D. 68-297-3 and T.D. 71-97-1 
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ERRATUM 


In Customs BULLETIN, Volume 19, No. 21, dated May 22, 
1985, page 16, T.D. 85-84, the rate for the Canadian dollar is 
incorrect, the corrected rate is listed below: 

Canada dollar: 
April 19, 1985 








U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 84-1413) 


ATLANTIC RICHFIELD COMPANY, APPELLANT v. THE UNITED STATES, 
APPELLEE 


William J. Rathje, of Los Angeles, California, argued for appellant. 

Michael P. Maxwell, Commercial Litigation Branch, Department of Justice, of 
New York, New York, argued for appellee. With him on the brief were Richard K. 
Willard, Acting Assistant Attorney General, David M. Cohen, Director, and Joseph 
I. Liebman, Attorney in Charge, International Trade Field Office. 


Appealed from: United States Court of International Trade. 
Judge REsTANI. 


(Appeal No. 84-1413) 


ATLANTIC RICHFIELD COMPANY, APPELLANT v. THE UNITED STATES, 
APPELLEE 


(Decided June 3, 1985) 


Before Kasutwa, Circuit Judge, Cowen, Senior Circuit Judge, 
and Situ, Circuit Judge. 


Situ, Circuit Judge. 

In this tariff case, the United States Court of International Trade 
upheld the Customs Service’s assessment of duty and granted judg- 
ment on the merits against appellant Atlantic Richfield Company 
(Arco), who had sought a determination that its imported product, 
Arconol, was exempt from tariffs set by the Tariff Schedules of the 
United States (TSUS) under Presidential Proclamation No. 4655.' 
We affirm. 


IssUES 


The first issue before this court is whether the lower court erred, 
as a matter of law, in holding that Arconol is not a hydrocarbon 
classified under TSUS schedule 4, part 2, and therefore not exempt 


4" tlantic-Richfield Co. v..United States, 588 F.Supp: 1427 (Ct. Int'l Trade 1984). 17 
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from duty under the proclamation. The second issue is whether the 
Court of International Trade erred by ruling that the proclamation 
did not exempt Arconol from tariffs along with the petroleum prod- 
ucts classifiable under section 4, part 10, of the TSUS. The final 
issue is whether the trial court erred in holding that the proclama- 
tion suspended import license fees for “finished products” such as 
Arconol, but did not suspend tariffs on those products. 


BACKGROUND 


In 1959, President Eisenhower issued Presidential Proclamation 
No. 3279 that mandated a system for granting licenses to import oil 
and petroleum products under the Mandatory Oil Import Program 
(MOIP).? In 1973, President Nixon suspended the then-existing tar- 
iffs on imported petroleum and petroleum products outlined by the 
TSUS, but implemented fees for the petroleum import licenses re- 
quired under MOIP by issuing Presidential Proclamation No. 4210.° 
President Ford restored the tariffs in Proclamation No. 4341.‘ In 
1979, President Carter issued Proclamation No. 4655 5 (the procla- 
mation) whose interpretation is in issue here. The proclamation 
suspended the MOIP license fees and the tariffs for particular 
items classified in the TSUS from April 1, 1979, through January 1, 
1980. During that time, Arco imported seven shiploads of Arconol,® 
a blending component used to make motor gasoline, and paid 
duties on the imported Arconol under protest. In the subsequent 
lawsuit to recover the duties paid, the United States Court of Inter- 
national Trade held that Arconol was not one of the products 
— from tariffs under the proclamation. The instant appeal fol- 
owed.’ 


OPINION 


A. Operative Provisions of the Proclamation 


The parties stipulated that Arconol is classified under item 
430.00, TSUS, as “mixtures of two or more organic compounds.” ® 
The proclamation exempts from duty items classified under TSUS 
section 4, part 2, only if they are hydrocarbons. The proclamation 
states: ° 


[Tjariffs upon imports of petroleum and petroleum products 
listed in Schedule 4, Part 10—“Petroleum, natural gas and 


?Proclamation No. 3279, 3 C.F.R. 11 (1959-63 Comp.). 

*Proclamation No. 4210, 3 C.F.R. 31 (1974). 

‘Proclamation No. 4341, 3A C.F.R. 2 (1975 Comp.). 

5 Proclamation No. 4655, 3 C.F.R. 31 (1980). 

®The parties stipulated that Arconol is 95 percent tert-butyl alcohol, 3 percent butanes (hydrocarbons), and 2 
percent acetone, water, and other impurities. 

7 This court’s jurisdiction over the instant appeal is based on 28 U.S.C. § 1295(aX5) (1982). 

® TSUS, section 4, part 2, item 430.00 (1978). Appellant contends that Arconol is classifiable under item 430.10, 
and therefore exempt from tariffs under the proclamation. Item 480.10 includes “[m]ixtures that are in whole or 
in part of hydrocarbons derived in whole or in part from petrolcum, shale oil, or natural gas.” Although Arconol 
may be in part of hydrocarbons, classification under item 430.10 does not mean that Arconol is a hydrocarbon, 
per se. 

® Proclamation No. 4655, 3 C.F.R. 31 (1980). 
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products derived therefrom,” and tariffs upon imports of hydo- 
carbons [sic] listed in Schedule 4, Part 2—“Chemical Elements, 
Inorganic and Organic Compounds, and Mixtures”, of the 
Tariff Schedules of the United States shall be and are suspend- 
ed * * - 
Although Arconol may be in part of hydrocarbons, it is not a hy- 
drocarbon. Because Arconol is 95 percent alcohol,!° it cannot be a 
hydrocarbon. The Court of International Trade made no error in so 
ruling. 

We now turn to Arco’s contention that Arconol is exempt from 
tariffs as an imported petroleum product classified in schedule 4, 
part 10. Arconol cannot be included in “imports of petroleum and 
petroleum products listed in Schedule 4, Part 10” exempt from 
duty under the proclamation, because the parties have stipulated 
that Arconol is properly classifiable in schedule 4, part 2, and not 
in schedule 4, part 10.11 The stipulation must control: we find no 
error in the lower court’s decision that Arconol was not exempt 
from tariffs under the relevant section of the proclamation. 

Arco argues that section 1 of the proclamation eliminates license 
fees and tariffs on “finished products.” The relevant subparagraph 
of section 1 reads:!2 


(ii) with respect to imports of motor gasoline, unfinished oils, 
and all other finished products * * * over and above the levels 
of imports established in Section 2 of this Proclamation, such 
fees shall be $0.00 per barrel * * *[.] 


We see no mention of tariffs in this subparagraph. This part of the 
proclamation suspends license fees only. Arco’s argument on this 
issue must fail. 


B. The Preamble 


None of the specific operative provisions of the proclamation sus- 
pends tariffs on Arconol, but Arco makes the ingenious argument 
that this court should effect the will of the executive as expressed 
in the proclamation’s preamble. Arco relies on the following lan- 
guage in the proclamation’s preamble to support its argument.!* 


The Secretary of Energy has advised me that the continu- 
ation of shortages in international petroleum and petroleum 
product supplies has resulted in escalating world oil prices 
which impact directly on the United State [sic] economy. This 
situation requires that imports of crude oil and petroleum 
products be adjusted by temporarily suspending tariffs and the 
system of license fees which have been imposed since 1973 
—ee No. 3279 [footnote omitted], as amend- 


10 See supra note 6. 

11 As such, the definition of Arconol under the Emergency Petroleum Allocation Act as a “refined petroleum 
product’ is irrelevant to the case at bar. 

12 Proclamation No. 4655, 3 C.F.R. 31 (1980). 

13 Jd. 
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Therefore, the Secretary of Energy has recommended that I 
temporarily suspend imposition of the import fees and tariffs. 
Suspension of the fees and tariffs will serve to alleviate some 
of the world oil price impacts on the American consumer and 
should also improve access to certain refined products which 
are threatened to be in short supply. I agree with the changes 
proposed by the Secretary and they are consistent with the 
purposes of Proclamation No. 3279, as amended. * * * 


Because President Carter agreed to “suspend imposition of the 
import fees and tariffs * * * to alleviate some of the world oil price 
impacts on the American consumer,” Arco believes the President 
intended to suspend fees and tariffs for all products reached by any 
operative provision of the proclamation. Arco argues that President 
Carter’s intent would be defeated by a contrary interpretation of 
the operative provisions of the proclamation. 

We agree that this court should construe the proclamation to 
carry out the President’s intent.'* As is the case with a statute, 
however, the authoring authority’s intent is best expressed in the 
operative provisions of the document, and specific operative provi- 
sions cannot be controlled by general expressions of intent in the 
document’s preamble.!5 The District of Columbia Circuit expresses 
this rule in Association of American Railroads by writing “[{wJhere 
the enacting or operative parts of a statute are unambiguous, the 
meaning of the statute cannot be controlled by language in the pre- 
amble. The operative provisions of statutes are those which pre- 
scribe rights and duties and otherwise declare the legislative 
will.” 16 The tail does not wag the dog. Arco’s contention must fail. 


CoNCLUSION 


The operative provisions, not the preamble, of the proclamation 
control the outcome of this case. The Court of International Trade 
made no error in deciding that Arconol was not classifiable under 
TSUS section 4, part 10, and was not a hydrocarbon classifiable 
under TSUS section 4, part 2. Further, the lower court made no 
error in holding fees for import licenses, but not tariffs, were sus- 
pended for finished products by the proclamation. Because Arco 
has not shown any reversible error, we affirm. 


AFFIRMED 


14 Kokoszka v. Belford, 417 U.S. 642, 650 (1974). 
18 Association of Am. R.Rs. v. Costle, 562 F.2d 1310, 1316 (D.C. Cir. 1977). 
16 Jd. 
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DayGLo Coton CORPORATION, PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 80-8-01295 
Before Forp, Judge. 


MEMORANDUM OPINION AND ORDER 


(Decided May 30, 1985) 


Serko & Simon (Luciana Lew and Joel K. Simon on the brief) for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, (Veronica A. Perry) for the defend- 
ant. 


Forp, Judge: This action is submitted to the Court for decision on 
cross-motions for summary judgment made pursuant to Rule 56 of 
the Rules of this Court. Based upon a review of the parties’ “State- 
ment of Material Facts As to Which There Is No Issue to Be Tried” 
the Court finds there are no material facts in dispute and the 
matter is ripe for summary judgment. 

All the merchandise, except that covered by Entry 113861, was 
classified under Item No. 405.40, Tariff Schedules of the United 
States, which provides as follows: 


Products obtained, derived, 
or manufactured’ in 
whole or in part from 
any product provided for 
in subpart A or B of this 
part: 
Products chiefly used as_ 1.7¢ per lb.+12.5% 
plasticizers. ad val. 
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The merchandise covered by Entry 113861 was classified under 
Item 403.60, TSUS, which will be considered separately, and pro- 
vides as follows: 


Cyclic organic chemical 
— in a 
form having a benzenoid, 
quinoid, or modified ben- 
zenoid structure, not 
vided for in subpart 
C of this part: 


* * 


1.7¢ per lb. +12.5% 
ad val. 


During the time of importation, Headnote 4, Schedule 4, Part 1, 
TSUS, required appraisement on the basis of American Selling 
Price (ASP) and read as follows: 


4. The ad valorem rates provided in this part shall be based 
upon the American selling price, as defined in section 402 or 
402a of this Act, of any similar competitive article manufac- 
tured or produced i in the United States. If there is no similar 
competitive article manufactured or produced in the United 
States then the ad valorem rate shall be based upon the 
United States value, as defined in the said section 402 or 402a. 


Merchandise classifiable under 405.40, supra, may qualify for 
General System of Preferences (GSP) if it meets the requirements 
set forth in Section 503 of the Trade Act of 1974, 19 U.S.C. § 2463(b) 
as follows: 


(b) The duty-free treatment provided under section 2461 of 
this title with respect to any eligible article shall apply only— 
(1) to an article which is imported directly from a benefi- 
ciary developing country into the customs territory of the 
United States; and 
(2) If tho a sum of (A) the cost or value of the materials 
produced in the beneficiary developing country or any 2 or 
more countries which are members of the same association 
of countries which is treated as one country under section 
2462(a\3) of this title, plus (B) the direct costs of processing 
operations performed in such beneficiary developing coun- 
try or such member countries is not less than 35 | greene of 
the appraised value of such article at the time of its entry 
into the customs territory of the United States. 


The Secretary of the Treasury shall prescribe such regulations 

as may be necessary to carry out this subsection. 
By virtue of the above statute and Headnote 4, supra, the ap- 
praisement of the imported merchandise on the basis of ASP ex- 
cluded duty-free treatment as provided for under GSP, since it did 
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not meet the 35% criteria. Plaintiff contends the imported mer- 
chandise, being wholly a manufacture of Korea, a Beneficiary De- 
veloping Country, is entitled to treatment under GSP by virtue of 
Customs own regulations, specifically 19 CFR 10.176(c).! Additional- 
ly, plaintiff urges the court to hold the use of ASP for GSP eligible 
articles is inconsistent with the law and the legislative intent in 
the enactment of the GSP provisions. For the purposes of GSP, 
plaintiff contends the actual value is what Congress intended and, 
in any event, the 35% provision is not applicable to merchandise 
wholly produced in a Beneficiary Developing Country. 

The merchandise, except that covered by Entry 113861, was in- 
voiced as Mixed Toluene Sulfonamide. The merchandise covered by 
Entry 113861 was invoiced as Toluene Sulfonamide, appraised at 
$2.00 per pound and classified under Item 403.60, TSUS (a provi- 
sion not eligible for GSP treatment). While plaintiff in its com- 
plaint alleges there are impurities which would prevent such classi- 
fication and value, it has not proceeded with proof as to this entry. 
Accordingly, the claim relating to said entry is deemed abandoned 
and, therefore, is dismissed. 

The manufacture of the Mixed Toluene Sulfonamide was de- 
scribed in the affidavit of Thomas J. Gray, Vice President of plain- 
tiff corporation, which was submitted in support of plaintiff's 
motion for summary judgment. Three products were imported to 
manufacture the involved merchandise, i.e., crude oil, sulphur and 
salt. 

The crude oil was refined into various materials, including tolu- 
ene. This product was purchased by Joel Moonlan, the manufactur- 
er of the imported merchandise. The sulfur was burned to form 
sulfur dioxide gas (SO.) and then sulfur trioxide (SO;) which were 
combined with water to form sulfuric acid (H2SO,). The sulfuric 
acid was mixed with additional sulfuric trioxide to form fuming 
sulfuric acid which is known as olerim. Salt was then reacted with 
sulfuric to form hydrochloric acid (HC:). The HCG: and the olerim 
were mixed, forming chlorosulfonic acid (C:SO2C). The latter and 
toluene were reacted to create toluene sulfonyl chloride 
(C5H;SO.C,). 

In the course of this process, caustic soda (NaOH) was used to 
remove certain acidic impurities. The caustic soda was manufac- 
tured in Korea and did not enter the finished product as a compo- 
nent. The toluene sulfonyl chloride was reacted with amonia, pro- 
duced in Korea, to form toluene and sulfonamide (CsH;SO.NH2). 
The ortho and para isomers of this chemical can be separated, 
either in the toluene sulfonyl chloride form or when in the toluene 
sulfonamide form. The ortho-toluene sulfonamide is used in the 


1 Merchandise grown, produced, or manufactured in a beneficary developing — Merchandise which is 
wholly the ak product, or manufacture of a beneficiary developing country, or an association of countries 
treated as one country under section 502(aX3) of the Trade Act of 1974 (19 U.S.C. 2462%ax8) and § 10.171(b), and 
manufactured products consisting of materials produced only in such country or countries, shall normally be 
presumed to meet the requirements set forth in this section. 
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manufacture of saccharine. The para-toluene sulfonamide is used 
as a plasticizer. The toluene, olerim and hydrochlone acid, which 
were transformed from the imported raw materials, are industrial 
chemicals which are bought and sold as such in Korea. 

Plaintiff, in urging the court to adopt its position, correctly indi- 
cates that ASP was enacted to protect the American chemical in- 
dustry from well-established industries of industrial countries. The 
GSP on the other hand was intended to assist developing countries 
in establishing industries. Plaintiff reasons, since Item A405.50, 
supra, was designated as eligible for GSP treatment, if it con- 
formed to the prerequisites in 19 U.S.C. § 2463(b), Congress could 
not have intended to have such merchandise excluded by utilizing 
ASP as a basis of appraisement. Whether appraisement on the 
basis of ASP would in all instances eliminate GSP treatment has 
not been established. However, 19 U.S.C. § 2463(b) utilizes the lan- 
guage “appraised value” which is a term not foreign to Congress, 
having enacted the appraisement statutes 19 U.S.C. 140la and 1402 
prior to the Trade Act of 1974. This, in conjunction with headnote 
4, supra, also enacted as part of the Tariff Schedules of the United 
States, establishes the intent of Congress to have the merchandise 
involved appraised on the basis of ASP. 

The position of plaintiff, that the merchandise should be ap- 
praised at actual value, is not substantiated by legislative history. 
In interpreting a statute, it is the duty of the court to ascertain the 
intent of the legislature in enacting the statutory provision. United 
States v. American Trading Associates, 310 U.S. 534 (1940); Kyocera 
International Inc. v. United States, 2 CIT 91 (1981), affirmed 681 
F.2d 796 (CCPA 1982). The function of a court is to interpret, not 
legislate; therefore, when two statutory provisions conflict, i.e., 
ASP and GSP, the court has no alternative but to follow what it 
perceives to be the legislative intent. The fact that Congress did 
not repeal the ASP provisions at the time of the enactment of the 
Trade Act of 1974, which provided for GSP treatment, reinforces 
the court’s interpretation that the basis of appraisement under 
ASP was intended to be utilized in the applicable tariff provisions. 
The repeal of the ASP provision did not occur until the enactment 
of the Trade Agreements Act of 1979, 19 U.S.C. 1401(a). 

The parties have agreed that 100% of the invoiced value is less 
than 35% of the ASP appraised value of $0.95 per pound. Accord- 
ingly, it is unnecessary to determine whether the total value of the 
material utilized in the manufacture was of Korean origin within 
the meaning of 19 CFR 10.177(a). 

Plaintiff further contends Customs must follow its own regula- 
tions. Alberta Gas Chemicals, Inc. v. United States, 1 CIT 312 
(1981). However, an agency cannot by its own regulations override 
or amend a statute. Socony Vacuum Oil Co. Inc. v. United States, 
44 CCPA 83, C.A.D. 641 (1957). Standard Oil of New Jersey v. 
United States, 32 CCPA 190, C.A.D. 306 (1945). 
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In view of the foregoing, plaintiff's motion for summary judg- 
ment is denied, defendant’s cross-motion for summary judgment is 
granted, and the action is dismissed. Judgment will issue accord- 
ingly. 


(Slip Op. 85-59) 


AMERICAN LAMB COMPANY, ET AL., PLAINTIFFS v. UNITED STATES, 
DEFENDANT, AND NEw ZEALAND Meat PropucErRS BOARD, ET AL., 
DEFENDANT-INTERVENORS 


Court No. 84-07-00952 
Before DiCar1o, Judge. 


MEMORANDUM OPINION AND ORDER 


Preliminary determination by the International Trade Commis- 
sion under 19 U.S.C. § 1673b(a) that there was no “reasonable indi- 
cation” that the domestic lamb industry was materially injured, or 
threatened with material injury, because of less than fair value 
sales of lamb meat from New Zealand is not in accordance with 
law where conflicting evidence was weighed by the Commission. 
The action is remanded to the Commission for reconsideration in 
compliance with the standard of review articulated in Republic 
Steel Corp. v. United States, 8 CIT —, 591 F.Supp. 640 (July 11, 
1984), reh’g denied, 9 CIT —, Slip Op. 85-27 (March 11, 1985) and 
Jeanette Sheet Glass Corp. v. United States, 9 CIT —, Slip Op. 85-35 
(March 22, 1985). 

Since New Zealand is no longer “a country under the Agree- 
ment,” New Zealand is not entitled to an injury test in countervail- 
ing duty investigations and all issues relating to the Commission’s 
countervailing duty determination are moot. 


[Action remanded in part and dismissed in part.] 


(Decided May 31, 1985) 


Robert Wray Associates, (Robert T. Wray) for the plaintiffs. 
Kilpatrick & Cody (Joseph W. Dorn and Martin McNerney) and John J. Rade- 
macher, General Counsel for the amicus curiae, American Farm Bureau Federation. 

Lyn M. Schlitt, General Counsel, Michael P. Mabile, Assistant General Counsel, 
United States International Trade Commission (William E. Perry) for the defendant. 
Bronz and Farrel (Edward J. Farrell) for the Defendant-Intervenors. 


DiCar1o, Judge: Plaintiffs, three domestic lamb producers, seek 
review of negative preliminary determinations by the International 
Trade Commission (Commission) issued in antidumping and coun- 
tervailing duty investigations pursuant to sections 733(a) and 703(a) 
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of the Tariff Act of 1930, as amended, 19 U.S.C. §§1673b(a) and 
1671b(a) (1982).1 

Plaintiffs filed a petition with the Commission and the U.S. De- 
partment of Commerce (Commerce) on April 18, 1984, alleging that 
the domestic lamb industry was materially injured, or threatened 
with material injury, because of less than fair value sales of lamb 
meat from New Zealand. 49 FR 17,828 (April 25, 1984). 

Plaintiffs presented evidence of decreased prices for lamb, and of 
declining production of live lambs and increasing lamb and sheep 
slaughter, indicating a liquidation of herds. Plaintiffs alleged that 
importers of New Zealand lamb suppressed the prices of such meat 
in the United States. 

During its preliminary investigation, the Commission received 
information from packers and producers of lamb meat, the United 
States Department of Agriculture, academic and trade association 
researchers, and intervenors.? 

On May 25, 1984, after weighing the conflicting testimony, the 
Commission found, by a 4-2 vote, that there was no reasonable in- 
dication that the United States lamb industry was materially in- 
jured, or threatened with material injury, because of sales of lamb 
from New Zealand. Lamb Meat from New Zealand, Investigation 
Nos. 731-TA-188 (Preliminary), U.S.LT.C. Public No. 1534 (1984). 
This determination was published in the Federal Register on June 
13, 1984. 49 Fed. Reg. 24,458 (1984). 

Plaintiffs contend that the action must be remanded since the 
Commission weighed conflicting evidence in determining that there 
was no “reasonable indication” that the domestic industry was ma- 
terially injured. 

Plaintiffs rely upon Republic Steel Corp. v. United States, 8 CIT 
—, 591 F.Supp. 640 (July 11, 1984), reh’g denied, 9 CIT —, Slip Op. 
85-27 (March 11, 1985) and Jeanette Sheet Glass Corp. v. United 
States, 9 CIT —, Slip Op. 85-35 (March 22, 1985). Both cases hold 
that the Commission may not weigh conflicting evidence in making 
a preliminary determination that material injury or the threat of 
material injury exists; in a preliminary investigation, the Commis- 
sion’s responsibility is simply to find whether any facts reasonably 
raise the possibility of injury. 

These decisions were issued after the Commission made the pre- 
liminary determination challenged in this action. 

At oral argument, counsel for defendant, conceding that the 
Commission weighed conflicting evidence in making its determina- 


1 On April 1, 1985, the United States Trade Representative declared that New Zealand is no longer “a country 
under the Agreement.” 50 Fed. Reg. 13,111 (April 2, 1985). Thus, under section 701 of the Tariff Act of 1930, 19 
U.S.C. § 1671 (1982), as amended by Trade and Tariff Act of 1984, Pub. L. 98-573, sec. 602(a), 98 Stat. 3024, New 
Zealand is no longer entitled to an injury test in countervailing duty investigations, and all issues relating to 
the Commission’s countervailing duty determination, Investigation No. 701-TA-214 (Preliminary), are moot. 
Plaintiffs filed a new countervailing duty petition with the Department of Commerce on March 26, 1985. Lamb 
Meat from New Zealand: Initiation of Countervailing Duty Investigation, 50 Fed. Reg. 15,949 (April 23, 1985). 

2 Intervenors, respondents in the proceedings before the Commission, are the New Zealand Meat Producers 
Board, the Meat Export Development Co., and the New Zealand Lamb Co., an importer of New Zealand lamb. 
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tion, said that Republic Steel and Jeanette Sheet Glass could not be 
distinguished from this case. 

Defendant has invited the Court not to follow these decisions, ac- 
knowledging that if the Court followed Republic Steel and Jeanette 
Sheet Glass it would have to remand this action. It argues that 19 
U.S.C. § 1673B permits the Commission to evaluate conflicting evi- 
dence at the preliminary determination and to dismiss a petition if 
there is clear and convincing evidence that there is no reasonable 
indication that an industry is, or is likely to be, injured by reason 
of alleged less than fair value imports. 

Defendant’s arguments have been rejected three times within the 
year by two judges of this Court with broad experience in this com- 
plex area of the law. Under these circumstances, stare decisis coun- 
sels the Court to follow the prior decisions. Defendant should ad- 
dress its arguments to our appellate court. 

In accordance with the above, it is hereby 

OrpeERreED that that part of plaintiffs’ motion which challenges the 
Commission’s determination in Investigation No. 701-TA-214 (Pre- 
liminary) is dismissed as moot; and it is further 

OrpDERED that the Commission’s determination with respect to 
material injury or threat of material injury in Investigation No. 
733-TA-188 (Preliminary) is remanded for reconsideration in con- 
formity with the standard of review set forth in Republic Steel and 
Jeanette Sheet Glass; and it is further 

ORDERED that the Commission shall report its findings and rede- 
termination to this Court within 30 days after the date of entry of 
this order. 


(Slip Op. 85-60) 
HERAEUs-AMERSIL, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 81-1-00100 
Before CARMAN, Judge. 


MEMORANDUM OPINION AND ORDER 
[Judgment for plaintiff.] 


(Decided June 6, 1985) 


Fitch, King & Caffentzis (Richard C. King and James Caffentzis on the motion) for 
the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch 
(John J. Mahon on the cross-motion) for the defendant. 


CARMAN, Judge: This action is before the Court on plaintiffs 
motion for summary judgment. The parties agree that there is no 
genuine issue as to any material fact. 
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Plaintiff contends that its imported merchandise, known as 
“fused quartz” or “fused silica,” should be classified under items 
540.11 and 540.41 of the Tariff Schedules of the United States 
(TSUS). The basis of plaintiff's claim is that the more than 300 
known liquidations of entries over a 10 year period of like or simi- 
lar merchandise classified under the same claimed item numbers 
constitutes ‘“‘an established and uniform practice” within the mean- 
ing of 19 U.S.C. § 1315(d) (1982). An established and uniform prac- 
tice of classifying fused quartz and fused silica under items 540.11 
and 540.41 would, according to plaintiff, preclude the United States 
Customs Service (Customs) from classifying the merchandise under 
item 540.67, TSUS, as it did in this case, because of the failure to 
follow proper notice procedures prior to deviating from the alleged 
established and uniform practice. 

Defendant cross-moves for partial summary judgment, contend- 
ing that the notice requirement resulting from an established and 
uniform practice is predicated upon a “finding” of such practice by 
the Secretary of the Treasury.! Defendant claims that plaintiff has 
failed to prove that a uniform practice existed, but irrespective of a 
practice, plaintiff is not entitled to relief in the absence of a finding 
by the Secretary. Defendant therefore asserts it is entitled to sum- 
mary judgment in its favor dismissing the uniform and established 
practice claim. 

Defendant claims, in the alternative, that this Court lacks au- 
thority to determine whether a uniform and established practice 
existed; therefore, the case should be remanded to the Secretary of 
the Treasury to make the appropriate affirmative or negative find- 
ing. The defendant petitions the Court further to certify the ques- 
tion for an interlocutory appeal pursuant to 28 U.S.C. § 1292(d\(1) 
(1982) should the Court grant any relief to plaintiff or adhere to 
the Court’s earlier decision in Heraeus-Amersil, Inc., v. United 
States, 8 CIT —, 600 F. Supp. 221 (1984) (denying defendant’s motion 
to dismiss that part of the complaint relating to an established and 
uniform practice, and holding that plaintiff may show such prac- 
tice under 19 U.S.C. § 1315(d) by actual uniform liquidations). 


STIPULATED FACTS 


Plaintiff imports optical grade fused quartz or fused silica at the 
ports of Newark and John F. Kennedy International Airport (JFK). 
At the liquidation of plaintiff's optical types that were imported 
from Germany during March-December, 1976 and April, 1981, Cus- 
toms classified the merchandise in issue under item 540.67, TSUS.? 


1 The Customs regulations provide that a uniform practice may also be established by publication of a ruling 
pursuant to 19 C.F.R. § 177.10(b) (1984). 
2 Item 540.67 of the TSUS, as modified by T-D. 68-9, provides: 
Optical glass in any form, inclu blanks for le lenses and for 
= —- ee | anak re blanks for corrective spectacle 
an — ye a. “3 _ a < of 
os or janks for optical elemen foregoing ni 
optically worked; material, in plates or sheets, not cut 
pe or mounted ee _ 
. . 


540.67 Other optical glass and aati optical cite shiniin material 25% ad val. 
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In the previous period of 1968 through November, 1977, Customs 
liquidated other entries of plaintiff's same optical types under 
items 540.11 and 540.41, TSUS.* Over 300 documented entries at 
the two ports mentioned above resulted in classification and liqui- 
dation under these item numbers. All merchandise identical or 
similar to plaintiff's optical types was classified prior to December 
30, 1977, under either item 540.11 or 540.41. There is no evidence 
that any optical grade fused quartz/fused silica was ever classified 
as “optical glass” under item 540.67, TSUS, or under its 1930 Tariff 
Act predecessor, prior to December 30, 1977. 


From 1968 through November, 1977, at least five import special- 
ists at the Newark and JFK ports of entry uniformly made adviso- 
ry classifications of plaintiff's optical types under items 540.11 or 
540.41. In 1977, however, another import specialist assumed adviso- 
ry responsibility at JFK for plaintiff's optical types. This specialist 
made a new advisory classification which resulted in the change of 
classification to item 540.67. 

The Secretary of the Treasury or his lawful delegee concededly 
made no “finding” under 19 U.S.C. § 1315(d) of whether an estab- 
lished uniform practice existed as to the classification of optical 
grade fused quartz or fused silica. Accordingly, the Secretary never 
published, pursuant to section 1315(d), a notice of proposed change 
of practice in the classification of the merchandise at issue. 


OPINION 


In Heraeus-Amersil, Inc. v. United States, 8 CIT —, 600 F. Supp. 
221 (1984), this Court, in deciding defendant’s motion to dismiss in 
part, considered whether a uniform and established practice could 
arise from uniform classifications of like merchandise over a period 
of time which would bind Customs unless the change in practice 
was executed pursuant to 19 U.S.C. § 1315(d).* The Court held that 


8 Item 540.11, TSUS, as modified by T.D. 68-9, provides: 
Glass, in the mass; glass, crushed, dered or flaked 
(frostings); and waste or scrap ; all the forego- 
—= except glass provided for in items 540.21 and 


Glass in the mass: 
540.11 Containing over 95 percent silica by weight 7.5% ad val. 


Item 540.41, TSUS, as modified by T.D. 68-9, provides: 
Glass rods, tubes, and tubing, all the foregoing not 


540.41 Containing over 95 percent silica by weight. 
*19 U.S.C. § 1315(d) (1982) provides: 

No administrative rul: — resulting in the imposition of a higher rate of duty or charge than the Secretary 
of the Treasury shall find to have nm applicable to imported merchandise under an established and uni- 
form practice shall be effective with respect to articles entered for consumption or withdrawn from ware- 
house for consumption prior to the e aphalion of thirty days after the date of publication in the Federal 

of notice of such ruling; but this provision shall not apply with respect to the imposition of anti- 
dumping duties, or the imposition of countervailing duties under section 1303 of this title. 





US. COURT OF INTERNATIONAL TRADE 31 


the plaintiff could show an established and uniform practice by 
actual uniform liquidations, even though the Secretary of the 
Treasury had made no “finding” that such a practice existed. It is 
clear that the established and uniform practice Congress contem- 
plated is antecedent to a finding. Siemens America, Inc. v. United 
States, 2 CIT 136, 138 (1981), aff'd 692 F.2d 1382 (Fed. Cir. 1982). 
The applicability of section 1315(d) is thus not necessarily depend- 
ent upon a finding by the Secretary. See Heraeus-Amersil, 8 CIT 
at —, 600 F. Supp. at 225. “In the absence of an affirmative or nega- 
tive finding, * * * the Court, when properly presented with the 
issue, may resolve it.”’ Jd. at —, 600 F. Supp. at 224. 

The question now before the Court, then, is whether in light of 
the stipulated facts an actual established and uniform practice ex- 
isted with respect to the classification of optical grade fused quartz 
or fused silica. In the briefs submitted in support of the cross-mo- 
tions for summary judgment, and at oral argument, much of the 
argument of the parties was a rehash of the question regarding the 
necessity of a finding by the Secretary of the Treasury in order for 
an established and uniform practice to arise within the purview of 
section 1315(d). This question was previously adequately briefed 
and decided by the Court. See Heraeus-Amersil, 8 CIT at —, 600 F. 
Supp. 221 (1984). The Court adheres to the rationale of its prior 
opinion which is the law of this case.5 See 18 C. Wright, A. Miller 
& E. Cooper, Federal Practice and Procedure § 4478, at 788 (1981). 

Precedents concerning what specifically constitutes an estab- 
lished and uniform practice under section 1315(d) are unfortunate- 
ly sparse. Nevertheless, the Court can make the determination on 
a case-by-case basis according to certain guiding principles. See 8 
CIT at —, 600 F. Supp. at 225. Factors to be considered are the 
number of entries resulting in the alleged uniform classifications, 
the number of ports at which the merchandise was entered, the 
period of time over which the alleged uniform classifications took 
place, and whether there had been any uncertainty regarding the 


5 The Court gleaned that Congress, in codifying a then-existing administrative practice by enacting section 
1315(d) “was attempting to lend certainty to the importing process. The importing community is thus aided by 
the provision’s remonstrance that an established and uniform practice not be changed absent: public notice. [Ci- 
tation omitted.]” Heraeus-Amersil, 8 CIT at—, 600 F. Supp. at 223. 

The Court held that implementations of this Congressional intent was not necessarily dependent upon a find- 
ing by the Secretary of the Treasury. The Court reached this conclusion by looking at what had been considered 
in other cases decided under section 1315(d). Given that “many cases have passed on the question of whether an 
actual uniform practice existed,” one is therefore led to “conclude that the issue was meaningful to the determi- 
nation. Otherwise, it would seem that the courts were engaging in useless formulations.” 8 CIT at—, 600 F. 
Supp. at 224. 

Second, the effect of having section 1315(d) dependent on a finding by the Secretary would be the nullification 
of the Congressional purpose in certain cases: 

To be sure, when the Secretary makes a finding that an ae and uniform sear rp either exists 
or does not exist, that determination is within the Secreta congressionally designated discretion. See 
Washi n Handle Co. v. United States, 34 CCPA 80, 86 C (1946). Such a determination cannot be dis- 
turbed by a court, except, Raabe for an abuse of that discretion. See Rank Precision Industries, Inc. v. 
United States, 68 660 F.2d 476, 480 (1981). In the absence of an affirmative or negative 
finding, however, the Court, when properly resented with the i issue, may resolve it. In this connection, 

I well heed Chief Judge Markey’s stern admonition in the Ditbro Pearl case that to hold otherwise 
“would render § 315d) a nullity in the hands of a Secretary choosing to refrain from ever making a 
finding.” Ditbro Pearl Co. v. United States, 62 CCPA 95, 97, 515 F.2d 1157, 1159 (Markey, C.J., concur- 

ring). 
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classification over its history. In essence, the question is whether a 
uniform and established practice existed that would lead an im- 
porter, in the absence of notice that a change in classification will 
occur, reasonably to expect adherence to the established classifica- 
tion practice when making an importation. 

In this case, the classification of fused quartz/fused silica under 
items 540.11 and 540.41 spanned a period of at least 10 years. Over 
300 liquidations at two ports under these item numbers have been 
documented. On the basis of this large number of past entries over 
the long time period involved, the Court finds that plaintiff was en- 
titled to rely upon the continued classification of its optical types 
under items 540.11 and 540.41, unless Customs published notice of 
a contemplated change in classification practice pursuant to sec- 
tion 1315(d). 

The only authority directly on point indicates that the classifica- 
tion practice here has existed well beyond the time span required 
for an established and uniform practice. Thus, in Emil Dienert v. 
United States, 9 Cust. Ct. 411, Abs. 47,544 (1942), the court found 
that 5 to 8 years of classifying merchandise as a particular article 
constituted an established and uniform practice. Since there was 
no evidence that notice to impose a higher rate was published, the 
court held that “Treasury officials did not comply with the provi- 
sions of section 6, Customs Administrative Act of 1938 [19 U.S.C. 
§ 1315(d)],” and that the action of the collector in classifying the ar- 
ticles under a new category was “without legal force and effect.” 
Id. at 412. The court did not discuss the necessity of a finding. 

In many of the cases involving section 1315(d), the issue was 
whether or not some action by Customs constituted a finding. See 
Heraeus-Amersil, 8 CIT at — n.7, 600 F. Supp. at 224 n.7. The 
actual existence of an established and uniform practice has never- 
theless often been discussed by the courts to support holdings that 
the Secretary of the Treasury had not made a section 1315(d) find- 
ing. E.g., Siemens America, Inc. v. United States, 692 F.2d 1382 
(Fed. Cir. 1982), aff’g 2 CIT 136 (1981); see Heraeus-Amersil, 8 CIT — 
n.8, 600 F. Supp. at 10 n.8. These discussions are helpful, however, 
in demonstrating what practices on the part of Customs are not es- 
tablished and uniform. 

In Siemens, 100 entries of merchandise classified under a particu- 
lar item number over possibly 2 years at a single port was not 
enough to create de facto an established and uniform practice. 2 
CIT at 139. That controversy centered on a ruling letter pertaining 
to future importations of the plaintiffs merchandise. The plaintiff 
argued that the letter followed by a corresponding 2 years of uni- 
form classifications constituted a uniform and established practice. 
Evidence showed, however, that entries just prior to the letter’ were 
liquidated under another item number, with protests denied after 
the letter, suggesting that Customs had not definitively decided on 
the correct classification. See Siemens, 692 F.2d at 1384 & n.*. 
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Similarly, in Washington Handle Co. v. United States, 34 CCPA 
80, C.A.D. 346 (1946), like classification treatment of twenty-eight 
shipments over a 2-year period was not enough to create an estab- 
lished and uniform practice. Important to the court was the “con- 
siderable uncertainty” as to the proper classification during even 
the 2-year period. Id. at 86. 

Prior discussions demonstrate that when Customs has not had a 
reasoriable opportunity to investigate adequately the proper classi- 
fication for a type of imported merchandise, an established and 
uniform practice will not arise in the interim. In Naumes Forward- 
ing Service v. United States, 42 CCPA 110, C.A.D. 581 (1955), for ex- 
ample, Customs reevaluated its method for determining the ratio 
representing the amount of imported concentrated lemon juice to 
natural juice. The court found that Customs was not required to 
follow the notice provisions of section 1315(d) when changing from 
a practice employed in liquidating entries over a 2-month period to 
one “based on ‘the best current and authentic data.’” Id. at 112. 

In the case now before the Court, nothing indicates that Customs 
was uncertain or was reconsidering the classification of fused 
quartz/fused silica prior to changing the classification of this mer- 
chandise. The Court is impressed that the practice existed for at 
least 10 years. Only upon reassignment of advisory classification 
responsibility did an import specialist initiate the change to classi- 
fication under item 540.67. Unless Customs publishes notice of a 
contemplated change, the legislative objective under section 1315(d) 
of “lending certainty to the importing process” would clearly be 
circumvented. See Heraeus-Amersil, 8 CIT at —, 600 F. Supp. at 223. 
The failure of Customs to provide notice is not vitiated by the omis- 
sion of a “finding” regarding an established and uniform practice. 


CONCLUSION 


For the foregoing reasons, plaintiff's motion for summary judg- 
ment is granted. In these circumstances where Customs displayed 
no ambivalence as to the classification of plaintiff's merchandise 
for 10 years in 300 liquidations, the Court holds that as a matter of 
law a uniform and established practice existed. To be valid, Cus- 
toms’ classification of the merchandise, beginning in the spring of 
1978, under a variant item number should have been preceded by 
publishing notice of the change pursuant to 19 U.S.C. § 1315(d). The 
involved entry must accordingly be reliquidated under item 540.11 
or 540.41.° 

Defendant’s petition for interlocutory appeal is moot, since 
appeal may now be taken from the judgment for plaintiff. 


® The summons filed in this case, Court No. 81-1-00100, covered only entry number 188,596, which was liqui- 
dated on May 12, 1978. Although Court No. 81-1-00100 has been designated a test case and other cases have 
been suspended under it, the Court’s holding is limited to entry number 188,596. Merchandise of subsequent 
entries would not necessarily be entitled to classification based on an administrative practice which has been 
interrupted and is therefore no longer uniform. 
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